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THE PETROLEUM EXPLORATION AND PRODUCTION BILL 2014.
A MODERN CONCESSION. WHY GHANA
THE STAR OF AFRICA?

COMMENTS ON THE FISCAL PROVISIONS IN THE BILL AND RECOMMENDATIONS

‘Imagine what Africa will look like when it has fully tapped into its potential”, he said, citing
opportunities in Agriculture, Manufacturing and Intra-African trade. But Africa and its
partners will miss the opportunity to transform the lives of future, as well as present
generation, if they carry on with business as usual,” he added. Tax avoidance and opaque
business practices block Africa’s extractives sector too, Mr. Annan said. He was upbeat
about prospects for Africa’s resource rich countries.

“Africa’s Natural Resources Wealth Rights belongs to the continent’s citizens, but the
citizens are being robbed of its benefits by revenue diversion, corruption, jobless growth
and rising inequality.”

Kofi Annan, Africa Progress Panel, 26 September, 2013

Dr. Peter Eigen, the Founder of Transparency International, observed that the World Bank
and Western Governments do not see anything wrong with the multinational companies
engaged in extractive industries paying tens of millions of dollars into private accounts
overseas to secure bad agreements and contracts in their favour. DW TV Journal Interview,
31* December, 2013.

» The Ghana Institute of Governance and Security and our many independent
supporters deem it necessary to raise serious concerns and objections to the
Petroleum Exploration and Production Bill in its current form.

» We want to put it straight on record that if the President and his Cabinet
understood the dire consequences and ramifications of this Bill becoming a law to
regulate our Upstream Oil Industry, he and his Cabinet would not have approved of
it.

» We have observed serious challenges and implications passing this Bill in its current
form to regulate the upstream oil industry in Ghana will have dire, adverse
consequences on governance and security, a situation which will eventually lead to
insecurity and instability, which is already showing its ugly head.

» Fiscal provisions and others in the Bill will never ever make Ghana derive the full
maximum benefits from the oil and gas resources God has given us.

» The fiscal provisions contained in the Bill are modeled on Modern Concession — a
hybrid between the old traditional concession and Production Sharing Agreement to
fall in line with the bad contracts and the agreements so far entered into.
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» The Modern Concession was designed by the World Bank in conjunction with the
British and the Americans as an antidote to the Production Sharing Agreement which
was started from the East — Indonesia in 1960.

» The modification of the old concession to include carried and participation interests
may be an improvement, but not superior and better than the Production Sharing
Agreement; it is a wolf in a sheep skin.

» The Modern Cconcession is equally exploitative as the old traditional Concession.

» It is the current prevailing system — Modern Concession - under which the oil
companies are operating that earned Ghana USS$ 3.116 billion in 5 years representing
19.40% of total production revenue. (Ref. Table 1)

> Our contractors made away with USS$ 12.868 billion in the same period, representing
80.60% of total production revenue. (Ref. Table 1)

> The total investment of USS 4 billion plus which Ghana also contributed to have
been fully recovered in 3 years.

» It is this unwholesome prevailing system which the Bill seeks to consolidate into law
that would not be in the best interest of the people of Ghana.

» The passage of the Bill into law would amount to surrendering our sovereignty and
constitutional ownership and our birth rights over the oil and gas wealth once again,
the manner we treated our gold and other minerals in the past and up to today.

» If the Bill is passed into law, it would amount to an economic suicide committed by
the leaders of Ghana.

» It is surprising Ghana is about to pass a law to legalize and perpetuate the robbery
of her citizens in the name of investment, Kofi Annan had been complaining about.

» The Modern Concession model is what is contained in the Petroleum Exploration and
Production Bill, which the World Bank, Oxfam America and Revenue Watch Institute
are forcing down the throats of Ghanaians with the support of their local syndicate
network of 135 CSO Platform on Qil and Gas and with the collaboration of other
NGOs and Think Tank Groups in the background.

» They are misleading and brainwashing every sector of the Ghanaian Public to
believe that what Ghana is doing is the best that can be achieved.

» In a paper titled from Concession to Service Contracts by Ernest E. Smith in Tulsa Law
review Vol. 27 lIssue 4 International Energy Law Symposium 1992, Modern
Concession Contracts are alleged to be subject to undue influences and corruption.

» The international practice and standard is allocations are made from daily
production to take care of daily operating and technical costs to the lead operator.
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» The lead operator of the Jubilee Field is supposed to be lifting 10,000 barrels daily
for these facilities.

» But under this Modern Concession, Ghana is being made to contribute towards daily
operating and technical costs; this we consider as a rip off.

» On the whole, Ghana would be paying USS 200 million yearly to the lead operator as
operating and capital costs for the next 10 years totaling USS 2 billion.

» How much are the other Jubilee partners paying to Tullow?

» The implication is, under this Modern Concession Ghana cannot increase her take
from our own resources which belong to us under the Constitution without having to
pay heavily for it.

» Ghana is being used as an experimental Guinea Pig in Africa.
» Ghana is being used as a Piggy Bank to bankroll other activities outside Ghana.

» Kenya, Uganda, Togo, Liberia, Sierra Leone and Tanzania have all resisted the
Modern Concession and signed onto Production Sharing Agreement. Why not
Ghana?

» Tullow, the lead operator in Ghana, is comfortably signing Production Sharing
Agreements in Kenya, Uganda, Tanzania, Cote D’ Ivore, Equatorial Guinea,
Mauritania and Ethiopia. Why not in Ghana too?

» The introduction and application of pure PSA would be in the best national interest
with the nation fully benefiting from her oil and gas resources.

» Ghana would have earned over USS 9.609 billion at the end of December 2015
representing 60.10% of total production revenue operating under Production
Sharing Agreement. (Ref. Table 3)

» Ghana lost over USS 6.4 billion same period for not adopting PSA. (Ref. Table 5)

» We have observed that, the Spirit and Intent of PNDC Laws 64 and 84 which were
existing and are still the subsisting laws governing the upstream oil industry before
the discovery of the Jubilee Fields is Production Sharing Agreement. This position is
supported by a publication in the UKLSA journal, Volume 2, Issue 1 of 2014 titled,
"Issues of Stability in Ghana's Model Petroleum Agreement”, by Charlene
Amankwah. According to C. Amankwah:

"Ghana, as a developing country with a liberal investment climate, has chosen the
Production Sharing Agreement as the arrangement by which she seeks to attract the
requisite foreign investment to develop her petroleum industry while maintaining
sovereignty over her resources."
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Of course, her “error” was assuming that, the Petroleum Agreements being signed
since the Kufuor regime were based on the subsisting laws, which in actuality have
been completely ignored, and thus breached.

» These two laws were crafted and modeled to suit the most progressive, equitable
and fairer fiscal regime in sharing petroleum revenue currently in the world.

» All petroleum Production Sharing Agreements or Contracts Ghana signed before
2000 were based on these laws which are still the governing laws.

» But all agreements and contracts entered into after 2000 and approved by our law
makers are modeled to suit Modern Concession laws which are not in existence in
our statute books.

» These agreements and contracts are therefore not compatible and in conformity
with the tenets of the existing laws.

» They are illegal, ultra vires and unconstitutional because they are at variance with
the existing laws, the Constitution of the Republic, and to the extent of violating UN
Charters and Resolutions which Ghana is a signatory to.

» The passage of this Bill into Law is an attempt to give retrospective legal backing to
these agreements and contracts by introducing into this Bill Modern Concession
fiscal provisions to consolidate and give legal effects to these obnoxious and
exploitative agreements signed up to date.

» The practice of law and jurisprudence frowns upon and abhors this conduct.

» There are 81 countries in the world, 34 in Africa, producing oil and gas under this
progressive fiscal arrangement or signed unto it.

» Ghana cannot claim to be wiser than these countries, moving away from progressive
PSA to exploitative Modern Concession. Is it because it is being called “modern”?

» These are the observations guiding our backers in the Fair-Trade Oil Share-Ghana
(FTOS-GH/PSA Petition/Campaign) in our quest for a better oil and gas deal for the
people of Ghana through the consolidation of the pure PSA fiscal regime in the
Petroleum Exploration and Production Law to regulate the Upstream Oil Industry in
Ghana.

» We are also calling for fairness and equity in sharing the oil revenue as being done in
other oil producing countries and in consonant with the UN Resolution on
Permanent Sovereignty over Natural Resources. General Assembly Resolution 1803
of 1962 reprinted in General Assembly Resolution 3171 of 1963 and the Charter of
Economic Rights and Duties of States General Assembly Resolution 3281 of 1974.
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» Ghana would earn over USS 50 billion as against the USS 20 billion and USS 19 billion
estimated by the IMF and the World Bank respectively when the Jubilee Fields alone
become exhausted under the PSA as indicated below.

> Note: The conservative estimated value of oil in the Jubilee Felds which is estimated
to hold about 2 billion barrels and 5,000 billion cubic feet of gas is over USS 120
billion excluding the value of gas.

» The World Bank and IMF estimates were based on long term price of USS 75 per
barrel. We have used USS 60 per barrel as our long term base price.

TABLE A-1 . GHANA'S POSI TI ON UNDAGREEMENY QDS0PERI ON S HA
BARREL 2011 —2029 COMPARED TO IMF AND WORLD BANK ESTIMATES

Barrels US Dollars

Estimated Values 2,000,000,000 120,000,000,000

Less Royalties 5% 100,000,000 6,000,000,000
Production Cost 10% 200,000,000 12,000,000,000
Capital Recovery 10.50% 210,000,000 12,600,000,000

Direct Cost of Production
Profit Oil

Profit Oil Sharing

Ghana 60%

510,000,000
1,490,000,000
Barrels

894,000,000

30,600,000,000

89,400,000,000

US Dollars
53,640,000,000

FOCs 40% 596,000,000 35,760,000,000
1,490,000,000 89,400,000,000
TABLE A-2 . GHANA’ S POSI TI ON UNDER PRODUCTI ON SHA

BARREL 2011 —2029 COMPARED TO IMF AND WORLD BANK ESTIMATES

Total due Ghana Barrels uss$

Royalties 100,000,000 6,000,000,000

Profit Oil 894,000,000 53,640,000,000

Total 994,000,000 59,640,000,000 49.70%
Total due FOCs Barrels uss

Production Cost 200,000,000 12,000,000,000

Capital Cost Recovery 210,000,000 12,600,000,000

Profit Oil 596,000,000 35,760,000,000

1,006,000,000 60,360,000,000 50.30%
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Estimated Revenue due Ghana by IMF World Bank
USS$20,269,000,000 USS$19,390,000,000

Percentage of Total Revenue as
Government Take 16.89% 16.16%

» The USS 59.640 billion (49.70% of total estimated revenue) due Ghana in Table A-2
above is the Government Take excluding profit taxes, Participating Interests and
Surface Rentals under the simplest Production Sharing Agreement.

» Under this simplest Production Sharing Agreement, Ghana is not contributing a cent
towards exploration, development and daily operating costs.

» The 49.70% falls within the range 42% to 60% Minimum Government Take set by the
US Government Accountability Office (GAO) that should accrue to any host
Government from total production revenue by allowing its Oil and Gas resources to
be exploited under any Fiscal Arrangement or Contracts.

» Before production began, the World Bank and the IMF came out with their
estimated revenue of USS 19 billion and USS 20 billion as what is due to Ghana and
everybody is happy about it without questioning it because it is coming from them.

» If our political leaders and the technocrats would be bold enough to adopt the pure
Production Sharing Agreement, Ghana with the enhanced revenue accruing from the
Jubilee Fields alone, with prudent and transparent management, would experience a
great transformation and certainly not live under the dictates and conditionalities of
the two bodies again; thus emerging from her neo-colonial status quo and giving
meaning to the dream of our Founding Father of “seeking ye the political kingdom
first and all other things being added.” The time for our economic liberation is here
and we MUST grasp it, instead of pawn the present and future generations yet
unborn in the name of attracting investment under clearly wrong notions.

» We believe adopting pure PSA with its additional revenue accruing to Ghana,
Government would have enough resources to undertake the massive infrastructural
development the country needs. Provision of portable water to every community,
construction of all-weather motorable roads, provision of classrooms and
educational facilities, affordable rentable accommodations, extensions of health
facilities and all other things that would impact on the social wellbeing of the
Ghanaian would not be a problem to government.

» The implication of passing this bill into Law will mean taking away all the sole rights
and control granted GNPC under Laws 64 and 84 with the sole mandate to undertake
the Exploration, Development, Production and disposal of petroleum in Ghana and
that it could employ a Contractor to assist it, if it could not do it alone.
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» GNPC would have to compete with the foreign oil companies for oil blocks declared
open by the Minister of Petroleum, if it has the resources to do so.

» Ghanaians would eventually lose ownership rights and permanent sovereignty over
their oil and gas riches to foreigners rendering Article 257, section 6 of the
Constitution of the Republic a Paper Tiger.

» In view of the above observations, we humbly appeal to the President and his
government to withdraw the Bill and appoint independent international experts in
these matters to review the draft Bill to fall in line with Production Sharing
Agreement, the only way to achieving full maximum benefits from our oil and gas
resources, God’s or Nature’s gifts to us, whichever way you see it.

» In the absence of the President failing to withdraw the obnoxious at birth Bill, we
urge the Speaker and Parliament to revert the Bill back to the President with advice
for re-consideration.

» We also humbly and respectfully suggest a review of all existing contracts and
agreements so far entered into by the Independent International Experts to reflect
Production Sharing Agreement fiscal regime to uphold and protect the ownership
rights of the people of Ghana enshrined in Article 257 section 6 of the Constitution
of the Republic of Ghana and in consonant with UN Charters and Resolutions on
Natural Resources and, above all, the existing laws in Ghana.

» The Foreign oil companies are aware that our laws are being violated with the help
of our own fellow Ghanaians and are reaping us off. This MUST be stopped!

» Ghana would not be in its present economic crisis if over USS 9 billion had flowed
into the economy to date as a result of adoption of Production Sharing Agreement.
LETS US ADOPT THE PRODUCTION SHARING AGREEMENT NOW!!!

On behalf of GIGS and FTOS-Gh/PSA Campaign, we say a BIG THANK you to all of you for
gracing this historic occasion.

To the question & diich of these two Contract types do you think Ghana should adopt to
derive the full maximum benefits from our Oil and Gas resources?s e hope you are not
left in doubt that it is Production Sharing Agreement.

Thank you all for your attention.
God Bless Our Home Land Ghana.

PRESENTATION: SOLOMON KWAWUKUME

Senior Research Officer Oil and Gas

Former Lecturer, Oil Revenue Management and Petroleum Profit Taxation.
Lagos State College of Science and Technology, Nigeria

Former Senior Accountant, Texaco Ghana Ltd.
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